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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
_ proviso to sub-section (1) of Section-35 ibid :
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(ii) In case of any loss of goods where the loss occur in transit from a factory.to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse. -
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In case of reba_te of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

RAISH aTded @ |l GiEl el Y Us @R SUd a4l e @ 8 dl Bud 200/ — Wi Y P ST

Ay ofet T v U AR <) Surer 8l 1000/~ @l BN T @1 S |

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to -
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2™ floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals

other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall bz
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4)  mrer Yeob AMFEH 1970 om GG @ srRifa—1 @ sicnfa PeiRa b srwR o amies a1
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
. authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-! item

of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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TqU B I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994) : :
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
() amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

= 50 RY & ufd e wfQaor & waHey Siel Yooh IUAT Yob AT qUs fFaifed @ o #Aer frw w g
& 10% ITET W IR STEf hae qus RaIRa o @@ qus & 10% HFTCET OX A S e

[n view of abovéj, an appeal against this order shall lie before the Tribunal on payment of
- 10% of the duty demanded where duty or duty and penalty are in dispute, or pepaity=
penalty alone is in dispute.” :
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ORDER IN APPEAL

The present appeal has been filed by M/s. Rushil Decor Limitcd, situated at 607-
608, GIDC Mansa, Taluka: Mansa, District- Gandhinagar [here-in-afier referred' loas
the ‘appellant'], against Order-in-Original No. AHM-CEX-003-ADC-PMR-007-19-20
dated 06.09.2019 (hereinafter referred to as “impugned order’) passed by the Additional
Commissioner, Central GST and Central Excise, Gandhinagar (hereinafter referred to as

the “adjudicating authority”).

2 The facts of the case, in brief, are that the uppclla'm is engaged in the
~manufacture and clearance of Paper Based Decorative Laminated Sheets and Electrical
Grade Insulated Board falling under Chapter 48 & 85 01" the First Schedule to the
Central Excise Tariff Act, 1985, and were having Central Excise Registration No.
AABCR3005NXMO001. During the course of scrutiny of financial records of th¢
appellant by the Audit, it was observed that they were also engaged in trading activities
which has been included under the definition of exempted scrvicés and hence were
required to follow the procedures prescribed under Rule 6(3) of the Cenvat Credit
Rulés, 2004 while availing CENVA’l' credit on input service. However, it was found

that they were not maintaining separate accounts for receipt of the common input

services used for manufacturing dutiable goods as well as for exempted service e

tradine of goods. Though the appellant was availing cenvat credit on input service, they

neither paid the amount as determined under sub-rule 3(A) in terms of clause (i) of

Rules 6(3) of Cenvat Credit Rules, 2004 (hereinafter referred (o as ‘CCR, 2004°) nor

~ they maintained separale accounts as required under clause (iii) of said rules.

Accordingly. a periodical Show Cause Notice (hereinafier referred to as “SCN’) was
issued to them for recovery of Cenvat Credit amounting 10 Rs.12,70,210/- for the
period from April-2015 to February-2016, which was required to be reversed under
Rule 14 of CCR, 2004, rcﬁ(l with Rule 6(3)(i) of CCR, 2004 read with Section 11A of
Central Excise Act, 1944 alongwith Interest under Section 11AA of the Central Excise
Act, 1944. Penalty was also proposed to be imposed under Rule 15 of CCR, 2004 read

with Section 11AC of Central Excise Act, 1944.

2 1. The said SCN was first adjudicated by the Adjudicating Authority vide Order-in-
Original No. AHM-CEX-003-ADC-DSN-035-16-17 dated 27.10.2016, wherein e
demand of Rs.12.70,210/- was confirmed alongwith Interesi and penalty of Rs.50.000/-

was also imposed under Section 1 TAC of the Central Excise Act,1944.
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2.2.  Being aggrieved by the said Order-In-Original dated 27.10.2016, the appellant

filed appeal before the Commissioner (Appeal), Ahmedabad who vide Order-In-Appeal
No. AHM-EXCUS-003-APP-088-17-18 dated 30.08.2017 remanded the matter back to
the adjudicating authority to determine the cenvat credit availed on such exempted
service and to modify the penalty. The relevant portion of para 13 & 14 of the Order-In- -
Appeal are as under:

“13. In view above, I hold that the activity carried out by the appellant is falling within
the meaning of ‘exempted service’ as defined under Rule 2(e) of CCR. It is not under
dispute that the appellant had availed Cenvat credit on input/inpul services which were
used in relation (o both dutiable and exempted activity. Therefore, it was imperative on
the appellant, to either, not take CENVAT credit in respect of input service used in
trading activity or maintain separate accounts as per Rule 6(2), ibid. However, as is
already mentioned, the appellant took CENVAT credit in respect of input service used
in trading activity and also failed to maintain separate accounts.  Therefore, the
provisions of Rule 6 (3) of CCR clearly attracts in appellant’s case. However, looking
into_the spirit of Board’s circular as referred to above, I hold that the Cenvat credit
demanded is not more than the credit availed, In the instant case, I observe that the
demand was raised on the basis of percentage of trading value. Therefore, the Cenvat
credit availed on such exempted service is required (o be determined: In the
circumstances, I feel that this issue is required to be considered by the adjudicating
authority for determining the Cenvat credit availed by the appellant on such exempted
service, as such, I remand the issue to the adjudicating authority for considering the
malter in view of above discussion.

[4. 1 find that the adjudicating authority has imposed penalty under Section 11 AC
(1)(a) of the Central Excise Act, 1944 in respect of amount liable to pay under Rule 6
(3) of CCR. The penalty imposed under the said Section is required to be modified as
the demand of amount liable to pay under Rule 6(3) of CCR is modified, as discussed
abaove. ! :

2.3.  Being aggrieved with the Ol_‘(Icr—In~A].)pea]_ No. AHM-EXCUS-003-APP-088-17-
18 clale(l“"‘B0.0RQOl’?, the appellant preferred arppcal before Hon’ble CESTAT,
Ahmedabad. Hon’ble Tribunal vide Order No. A/10081/2018 dated 08.01.2018
remanded the matter back to the adjudicating authority. The relevant portion of order of
Hon’ble CESTAT, Ahmedabad under para 5 is as under:

3. The First Appellate Authority in the impugned order has held that there is a ti ading
activity undertaken by the appellant.  Since the appellant is disputing this factual
position, and also find that the First Appellate Authority has remanded the matter back
(o the adjudicating authority to apply porvisions of Rule 6 of Cenvat Credit Rules, in ifs
~proper perspective, ‘it would be appropriate in the interest of justice, that the
adjudicating authority also considers the submission of the appeliant herein that they
were not engaged in any trading activity. In view of this, I find that the impugned order
that remands the matter back to the adjudicating authority needs to be moa’rﬂcd as
being an open remand i.e adjudicating authority should consider all the issues involved
in this case afier following the principles of natural justice.  The c:ppellanr is also al
liberty to produce documents on which he wants (o rely upon to ca’cfcnd his case that he
Wwas not engage in any trading activity. The (rppm!s stands df.ﬁj)().&(.’(f of by way of
remand to-the adjudic (rfmg authority.”

24 Ihc Adjudicating Authomv during denovo plogm,dmg in view of Hon’ble

{bunal’s 01(101 has come to the conclusion [hdt the observation of carlier deudlcmmg
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authority is correct; that as per ledger account and nature of transaction shown in the

invoices as sale and purchase, the activity carried out by them is nothing but “trading of

goods’ or trading activity. Accordingly. the adjudicating authority vide the impugned

order confirmed the demand along with interest and also imposed penalty on the

appellant.
3¢ Being aggrieved by the impugned order dated 06.09.2019, the appellant has filed

the instant appeal on the grounds that:

>

5

Y

the adjudicating authority has erred in confirming the entire demand for reversal
of CENVAT credit on common input services for the period April-2015 to
February-2016 by treating the activity undertaken by them as trading activity;
they rely on Hon’ble CESTAT, Ahmedabad Order No. A/10416/2018 dated
27.02.2018 in their own case for earlicr period on same issuc, wherein l-l(m‘blé
Tribunal allowed the appeal considering that the (ransaction cannot be (reated as
sale and purchase;

they are not involved in trading of goods, therefore, there is no exempted
services provided by them;

That the activity undertaken by them is not trading; that they have three
manufacturing plant in Gujarat and they procure various raw materials for
manufacturing of its finished goods and in casc there is requirement of raw
materials in one manufacturing plant which is not available in that plant and is
available at another plant then that materials from that another plant is sent to the
plant requiring the said raw material;

the activity squarely gets covered by provisions of Rule 3(5) of CCR as removal
as such; that as per the said provisions, they were required to reverse the credit
availed at the time of procurement of such raw matcrial and asking reversal of
credit under Rule 6(3) of CCR is illegal;

the term ‘trade’ or ‘trading’ is not defined in the law, and hence as per various
dictionaries,  ‘trade’ or ‘trading’ means an activity which constitute as sale
wherein there has to be a distinct buyer/seller and a consideration for such sale:
the chartered accountant vide its certificate dated 05.02.2020 has certified that
the appellant is issuing transfer challans for the purpose of transfer of raw
material as such from one unit to another own unit and inter unit stock transter 1s
without adding any margins;

mere recording such transfers in ledgers in inter-unit sale/purchase account

cannot be deemed to be issued for sale;
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> the substance of the transaction should prevail over the form i.e. a transaction

should not be decided merely on the basis of nomenclature used in ledgers;

v

penalty under Section 11AC of Central Excise Act cannot be imposable as there
is no contravention of any of the provisions under law.

» the appellant has relied on various citations in support of their submissions.

’

4. Personal hearing‘in the case was held on 29.09.2020. Ms. Khushboo Kundalia
and Shri Hitesh Mundra appeared for the hearing. They reiterated the submission made
in appeal memorandum. Sub.scqucn[.ly, vide additional submissions dated 01.10.2020,
they further submitted a certificate issued by lhchhartcrcd Accountant along with
sample stock transfer challan and again relied on the Hon’ble CESTAT’s Judgement in

their favour in their own case.

32 I have carefully gone through the facts of the case and submissions made by
the appellant in their appeal memorandum as well as additional submission made by
them vide letter dated 01.10.2020. The issue to be decided in this case is that whether
the appellant was engaged in trading activities in terms of Section 2(h) of the Central
Excise, Act, 1944 and whether the demand confirmed in terms of Rule 6 of CCR, 2004

with interest and penalty is legally sustainable.

6.1 I observe that the adjudicating authority in de-novo adjudication has not
examined any documents. He has simply quoted the findings/observation of
adjudicating authority contained under order dated 27.10.2016 that as per ledger
. account and nature of transaction shown in the invoices as sale and purchase, the
activity carried out by them is nolhiﬁg but “trading of goods’ or trading activity. It is
also observed that the Hon’ble CESTAT, Ahmedabad vide Order No. A/10416/2018
dated 27.02.265-]8 has allowed the appeal in favour of appellant in their own case for
similar set of facts for earlier period which has not been considered by the adjudicating
alltl}brit)f while again confirmed the demand. [ find that the act of adjudicating

authority is in violation of judicial discipline.

6.2, Further, | observe that the adjudication authority, while deciding the activities
carried out by the appellant, i.e. transfer of inputs from onc unit to their own another
units under the cover of ‘inter sale’ invoices, as trading activities on the basis of
ti‘aﬂf;ﬂt:tiﬂﬂ shown as purchase/sale of goods in their books of account. invoices showing

~value of the goods transferred in invoice as ‘inter sale’ and has not gone through and =

Ascussed the applicability of Section 2 (h) of Central Excise Act, 1944. |
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7. The expression ‘sale’ and ‘purchase’ have been defined in Section 2(h) of the
Central Excise Act, 1944 which is reproduced below:

(h)“sale” and “purchase’, with their grammatical variaiions and cognate expressions,
mean any lransfer of the possession of goods. by one person to another in the ordinary
course of trade or business for cash or deferred payment or other valuable
consideration; :

8. The above definition contemplates that to be considered as ‘purchase’ or ‘sale’ in
a transaction, there has to be transfer of possession of the goods from one person to
another and should be for a consideration. I find that in ‘sale’ or “purchase’ there are
three requirement (i) there has to be two distinet person, (ii) title of the goods is changed
from one person to another and (iii) there should be an existence of consideration and
all the three requirements should be fulfilled for treating them as “sale” or ‘purchase’. In
the case on hand, I find that the title of goods is not changed from one person to another
as the goods are transferred from on unit of the appellant to another unit of the

appellant. Thus, there is an absence of two distinct persons (o be treated as sale or

purchase in the present matter. Under the circumstances, [ find that the inputs
transferred by the appellant to their own another units was nothing but stock transfer
and cannot be considered as sale. Since the transaction is not considered as ‘sale’, the
same cannot be considered as ‘trading activity’ and hence no demand can be made on
the stock transfer from one unit to another unit of the same assessee. Thus, [ find that

demand raised by the department is not sustainable.

9. Further, my above said finding is supported by the Order No. A/10416/2018
dated 27.02.2018 of Hon’ble CESTAT, Ahmedabad as contended by the appellant,
which was in their own case for similar set of facts. Relevant Para § and 6 of Hon’ble
Tribunal’s order are reproduced herein below: .

“ 5.1 find that there are two issues involved in the present appeal for consideration. The
first issue relates “to demand of Rs.33,33,794/- confirmed by the Ld.
Commissioner(Appeals) relates to charging of 3%/ 6% of the value of rading scles
under Rule 6(3) of CCR, 2004. The appellants have vehemently argued that the
imported raw materials received against advance license and had been transferred (o
their other units, hence does not involve any sale but stock transfer of goods.
Therefore, it cannot be construed as trading sale. Consequently, Rule 6(3) of the CCR,
2004 is not applicable.  find force in the contention of the Ld CA for the appellant. On
going through the Chartered Accountant certificale dated 25.01.2017 and the sample
invoices produced, it is clear that the imported materials had been transferred from one
unit to another unit even though these documents are referred (o as inter-sale and
invoice numbers allotted showing the value of the product, but the transactions between
the two units cannot be considered as sale and purchase, but stock transfer of the
goods. Therefore, confirmation of the demand in this regard is unsustainable and
consequently set aside. On the issue of admissibility of credit on construction services
used for repair and maintenance of the plant and machinery, 1 find that it is covered by
the judgement of this tribunal in lon Exchange India Ltd case (supra).

In the result, the impugned order is set aside and the appeal is allowed "
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9.1. TItis further observéd Fﬂlat, the demand in the present case has been made under
Section 11A (7A) of the Central Excise Act, 1944 for Financial Year 2015-16, with
reference to earlier Show Cause Notice dated 31.07.2015, on same grounds relied upon
in earlier SCN. The demand for earlier period, i.e for the period from July-2010 to
March-2015, made vide Show Cause Notice dated 31.07.2015, stand settled by the
Hon’ble CESTAT, Ahmedabad in favour of the appellant vide Order discussed in the -
previous para. There is no change in legal provision as per Show Cause Notice dated
31.07.2015 and in the present SCN. It has been held by the Hon’ble Tribunal in
appellant’s case that imported materials transferred from one unit to another unit cannot
be considered as sale and purchase even though the documents are referred to as inter-
sale and invoice number allotted showing the value of the product and said transaction
consider as stock transfer. Hence, the order of Hon’ble Tribunal deciding the issue on
merits is binding on the department and the adjudicating authority has committed a
gross error in law in ignoring the binding _iudgmcnl of Hon’ble Tribunal in case of the
same assessee. [ find that the order of the adjudicating authority is not lcgall};

sustainable and liable to be set aside on merits.

10, Accordingly, I set aside the impugned order and allow the appeal filed by the

appellant. The appeal stands disposed of in above terms.

Akfiilesh Kumar) 4 510
Commissioner (Appeais)
Ahmedabad

f 12020

(Atul’'B Amin)
Superintendent (Appeals)
CGST, Ahmedabad

By R.P.A.D

To
M/s. Rushil Decor Limited.
607-608, GIDC Mansa,
Taluka Mansa,
District- Gandhinagar

Copy to:
1. The Principal Chief Commissioner, Central Excise, Ahmedabad Zone.
2. The Commissioner, CGST, Gandhinagar.
3. The Additional Commissioner, CGST Gandhinagar.
4. The Assistant Commissioner, System-CGST Gandhinagar.
&5 Guard File.
65 B A Hile.







